BUSINESS ADVISORY

TO Al aska Car Deal ers

FROM Fai r Busi ness Practices Section
Al aska Attorney General's Ofice

DATED: January 11, 2000
RE: New car price-conparison advertising and other related
I ssues.

The Attorney General's Ofice recently conducted an
ext ensive state Consumer Protection Act review of price conparison
advertising by new car dealers in Alaska and other related
advertising issues, as well as the applicable | aws, regulations and
policies of other states regarding these practices. Based upon its
review, the Attorney General's Ofice hereby issues this business
advi sory.

I. New Car Price-Comparison Advertising
A. Invoice advertising prohibited

One problem area noted in our review is the advertising of
new cars in the print, television and radi o nedia that conpares the

new car sales price with the "factory invoice," "dealer cost,"
"deal er invoice," and other terns of simlar inport. Many consuners
are unaware that hol dbacks, incentives, dealer rebates and other

types of refunds from manufacturers can reduce the dealer's actual
cost of the vehicle well below the "factory invoice" amunt. The
Attorney Ceneral's O fice has concluded, therefore, that use of the
term "factory invoice," "dealer cost,"” "dealer invoice" and other
terms of simlar inport in new autonpbile advertisenents has a
"tendency or capacity to m slead or deceive" the public within the
meaning of State of Alaska v. O Neill Investigations, Inc., 609 P.2d
520, 534-535 (Al aska 1980).

Several states prohibit the use of these terns in new car
advertising because such terns are inherently msleading and not
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entitled to protection under the First Amendnent. See e.g., Barry
v. Arrow Pontiac, Inc., 100 NJ. 57, 494 A . 2d 804 (New Jersey
1985) (use of ternms "dealer invoice," "dealer cost,” and "inventory
pricing" likely to m slead consunmers); Commonwealth v. Fall River
Mot or Sales, Inc., 409 Mass. 302, 565 N E.2d 1205 (Mass. 1991)(use
of ternms "dealer's cost," "invoice price," "whol esale,"” and "factory
billing," constitutes unfair or deceptive acts or practices); Adans
Belton Ford v. M ssouri Mtor Vehicle Conm ssion, 946 S.W2d 199
(M ssouri 1997)(use of "invoice price," "dealer cost," "factory
I nvoice," and other terms of I|ike inport is prohibited because

consuners equate invoice with cost which is msleading); and Joe
Conte Toyota v. Louisiana Mtor Vehicle Conm ssion, 24 F.3rd 754 (5th
Cir. 1994)(use of the term"invoice" is inherently m sl eading).

Accordingly, the Attorney General's O fice concludes that
new car advertisenents should not utilize terms such as "factory
I nvoice," "dealer <cost," "dealer invoice," and so forth. The
Attorney General's Ofice intends to propose a regulation defining
the use of such ternms in new car advertisenments as an unfair and
deceptive trade practice.

B. Manufacturer's Suggested Retail Price ("MSRP") Advertising
Allowed

Advertising that references the manufacturer’s suggested
retail price (“MSRP,” also known as the "factory sticker” price), is
generally perm ssible with sonme precautions. Some car deal ers have
adverti sed new cars by conparing the current selling price with the
MSRP indicating in the ad that the difference between the MSRP and
the selling price is a savings to a consuner or is a reduction in
price.

The Attorney CGeneral’'s O fice has concluded that unless the
deal er or its conpetitors have nmade regul ar or substantial sales at
the MSRP, advertisements which indicate that the difference between
the MSRP and selling price are a savings to a consuner or reduction
in price are deceptive or m sl eadi ng because consuners do not realize
t he savings represented in the advertisenent. See e.g., Federal Trade
Comm ssi on “Cui des Agai nst Deceptive Pricing” at 16 C. F. R section
233.3 (a); Arizona Attorney General Opinion, Dec. 12, 1995. For a
di scount or reduction in price to be real, the discount or reduction
must be figured fromthe dealer’s bona fide regular selling price for
the vehicle being advertised. See 9 AAC 05.020 (a)(1).

If a dealer has made regular or substantial sales at the
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MSRP, a deal er may advertise that the difference between the MSRP and
the selling price is a savings to a consuner or is a reduction in
price. |If a dealer has not nmade regular or substantial sales at the
MSRP, the dealer nay reference the MSRP in the text of an ad, but may
not claimthat the difference between the MSRP and the selling price
IS a savings to the consumer or is a reduction in price, nor may the
deal er use the MSRP to create the deceptive inpression that a specia
di scount is offered.

For exanple, if true, it would be awful to say “Qur truck
prices are always $500. 00 under MSRP”; or “MSRP - $10, 000, OUR PRI CE
$9,500.”. However, it is a deceptive practice to advertise discount
claims such as “LIMTED TIME ONLY!!! $500 bel ow MSRP” when the car
is normally sold at $500 bel ow MSRP; or “MSRP - $10, 000, OUR PRI CE
$9,500 — YOU SAVE $500!!!” if the dealer has not made regul ar or
substantial sales at the MSRP from which a valid consunmer discount
can be cl ai ned.

If the MSRP is referenced in an advertisenent, the
advertisenment nust disclose and identify the MSRP figure as such, and
must al so disclose that the MSRP may not be the price at which the
vehicle is sold in the trade area. It is a deceptive practice to use
fictitious “retail” or list” prices which are not in fact the MSRP
referred to in federal |aw

C. Former price comparisons - use caution

Anot her area of concern is the advertising of new cars by
conparing the sales price with the dealer's own former price for the
vehicle. One exanple of this advertising technique is to conpare the
"new price" of the vehicle with its "sale price" wherein the "new
price" contains an additional dealer mark-up ("ADM') of several
t housands of dollars above and beyond the vehicle's MSRP. If the
deal er has not nmade substantial or regular sales at the so-called
"new price," the use of the dealer's "new price" as a reference price
woul d be deceptive or unfair because the "bargain" being advertised

is a false one. See e.g., Federal Trade Commi ssion Gui des Agai nst
Deceptive Pricing at 16 C F. Section 233.1; State of Alaska v.
O Neill Investigations, Inc., at 534-535; AS 45.50.471(b)(10); 9 AAC
05.020(1).

II. Related Advertising Issues
A. Additional dealer charges

Advertising vehicle sales prices that do not include all
deal er charges is also a problem Frequently, ads include small print
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stating that the advertised price excludes other paynents to the
dealer. These additional paynents are generally for dealer
adm nistrative or overhead costs such as preparing docunents or
servicing a vehicle to prepare it for delivery to the consumner.

There does not appear to be any rational basis for
excluding any particular item of dealer overhead or adm nistrative
cost froman advertised price. Excluding a dealer's cost of preparing
docunents is not substantively different than excluding any other
deal er cost integral to the transaction. In reality, these charges
are nerely additional paynents to the dealer for services that are
an essential part of the deal. Excluding them from the advertised
sales price has a tendency to m slead or deceive consuners as to the
actual price of the vehicle.

The docunent preparation fee, in particular, tends to
m sl ead consuners. Frequently, the docunent fee is listed in the sane
small print that excludes vehicle-licensing fees from the sales
price. Sonme dealers have even conbined the two in advertisenents
whi ch exclude "license and docunent” fees fromthe sale price. Based
on this proximty to licensing fees in advertisenents, a consuner
could reasonably infer that the docunent fee is a paynent to a
gover nment agency.

An advertised sale price should include all charges known
to the deal er except for the actual anmount of paynments on behal f of
the consuner to third parties or additional equipnment ordered by the
purchaser. See e.g., Wash. Admn. Code § 308-66-152(4)(k); Conn
Agencies Regs 8 42-110b-28(b)(6). Items which typically nust be
included in the advertised sale price are delivery or shipping
charges i nposed by the manufacturer or distributor of the vehicle,
deal er adm nistrative costs and overhead, dealer "handling" or
"preparation" charges for servicing the vehicle prior to delivery to
t he consuner, and deal er docunent preparation costs.

This rul e does not prohibit a dealer fromactually charging
a docunent preparation fee or any other fee the dealer chooses to
I npose. It merely requires that such fees be included as part of the
advertised price of the vehicle. The rule also does not prohibit a
dealer from treating the charge as a separate item for its own
I nternal accounting or comm SSion purposes.

B. Permanent fund dividend deals

Some vehicle sales pronotions are based on the Al aska
Per manent Fund Dividend program One type of pronotion offers a
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deal er discount that matches or doubles the custoner's downpaynent
of an amount that approxi mtes the permanent fund dividend. These
pronotions are sonetines called "double dividend deals.” There are
two aspects of such promotions that have a potential to m slead
consuners.

The first is the anmpbunt of the discount when an ad offers
to "match" or "double" the custoner's dividend. In sone cases,
deal ers have advertised "doubl e dividend deal s" that offer discounts
that are substantially bel ow both the current dividend anmount and the
amount of the prior year's dividend. The Attorney General's Ofice
bel i eves that advertising which offers to match or double a permanent
fund dividend is msleading if the anount of the discount is not
closely related to the anount of the dividend. Therefore, any
di scount that is advertised as matching or doubling the permanent
fund dividend rmust be in an amount equal to the dividend amobunt for
the current or prior year, which my be rounded down to the nearest
hundred dol | ars.

This rule does not prevent dealers from conducting sales
aimed at the dividend program or meking references to the programin
their sale advertising. For exanple, "PFD sale,"” "dividend savings,"
"PFD special,"” "dividend days sale," "dividend deal," and "PFD
offer” are all acceptable ways of referencing the PFD program in
sal es adverti sing.

The other practice that has the potential to m slead or
deceive is the advertising of a sale price that includes the
consunmer's dividend in the calculation of the sales price or the
savings to the consuner fromthe pronotion. For exanple:

$18, 000 MSRP

-$1, 700 Di vi dend

-$1, 700 Doubl ed Di vi dend
= $14,600

This type of advertisement |eaves the inpression that the
cost to the consumer is $14,600 and not the $16,300 at which the
vehicle is actually being advertised. W believe that any dividend
deal advertisenment that includes the use of the consuner's paynent
of a dividend ampbunt to indicate or suggest a reduction in the sale
price is msleading and a violation of the Act.



