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In your May 18, 1994 memorandum to Attorney General
Bruce Botelho, you asked this office to advise you how the legal
authority of the Alaska Public Utilities Commission has been
affected by the failure of the legislature, during the session
just completed, to extend the commission"s life. As you pointed
out, AS 44.66.010(a)(4) provides that the commission "expires’™ or

"terminates” on June 30, 1994. Under AS 44.66.010(b), the
commission 'continue[s] i1n existence until June 30 of the next
succeeding year for the purpose of concluding i1ts affairs.” In

addition, statutory language speciftying the continuation of powers
that appears iIn the Sunset Law applicable to licensing boards (AS
08.03.020) does not appear in the Sunset Law applicable to the
commission (AS 44.66).

SUMMARY

We conclude that the commission®s authority to make
decisions and issue orders iIn accordance with the statutory powers
and duties granted and conferred In AS 42.05, AS 42.06 and AS
42.45.100-190 is not withdrawn or diminished during the sunset (or
wind-down) year. The commission should comply with the Sunset Law
by preparing for the exigency of closing shop; this does not mean,
however, that the commission cannot carry on its usual business of
regulating utilities and pipelines. Since many of the
commission®s statutory duties are mandatory, the commission must
reconcile performance of those duties with the provisions of the
Sunset Law. We advise that the commission should continue to
perform 1i1ts statutory duties to the extent possible while
developing a plan to phase out i1ts work by the close of the sunset
year. In deciding how to do this, the commission has a
considerable amount of discretion.

This conclusion is based on an extensive review of the
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legislative history of the Sunset Law! and is consistent with
advice the Department of Law gave the Alcoholic Beverage Control
Board nearly fifteen years ago. In fact, because a number of
agencies terminated by the sunset Qlaw have continued their
business as usual during the wind-down year, we think the view
that an agency®s authority is not diminished during a sunset year
has by now taken on the status of a longstanding interpretation
implicitly endorsed and relied upon by the legislature. Finally,
this conclusion 1is consistent with the legislature®s apparent
intent in fully funding the commission for the coming year without
any changes in the statutory duties assigned to the commission.

DISCUSSION

In your request for advice, you express concern that the
commission®s "authority for any case decided during the ~“wind-
down® year may be challenged . U In fact, the literal
language of the sunset Ieglslatlon appllcable to the commission?
might suggest that the commission and its power to carry out the

1 We reviewed approximately twenty-four hours of committee
hearing tapes, including the tape recordings of the House State
Affairs Committee®s hearing on HB1 and CSHB1 in 1977, as well as
the House Commerce Committee"s hearings and the Senate HESS
Committee™s hearings on SB 241 in 1979, which among other things
amended AS 08.03 by adding section AS 08.03.020. See note 7,
below.

2 AS 44.66.010 provides in part:

AS 44.66.010. Termination of state boards and
commissions. (a) Boards and commissions listed in
this subsection expire on the date set out after
each:

(4) Alaska Public Utilities Commission (AS
42 .05.010)--June 30, 1994;

(b) Upon termination, a commission listed in
(a) of this section shall continue iIn existence
until June 30 of the next succeeding year for the
purpose of concluding its affairs.
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regulatory scheme set out 1in the Alaska Public Utilities
Commission Act, AS 42.05, and the Pipeline Act, AS 42.06, do cease
to exist on June 30, 1994. The terms "expire”™ and '“termination”

that appear in AS 44.66.010 usually mean '‘come to an end.”"™ See
Webster®s Third New International Dictionary of the English
Language Unabridged 801, 2359 (1971). The words of AS

44.66.010(b) could mean that, during the sunset year, the
commission has authority only to "conclude its affairs,” that 1is,
to dismantle the agency.® However, our examination of available
legislative history has persuaded us that such an interpretation
is clearly contrary to the intent of the legislature.?

A. Legislative history

Alaska®s version of sunset legislation was considered
and adopted during the Ffirst session of the 10th Alaska
legislature in 1977. Representative Clark Gruening sponsored HB
1, originally entitled "An Act relating to the termination,
continuation, or reestablishment of certain agencies, boards and

3 In a memorandum to Tuckerman Babcock, Director, Division of
Boards and Commissions, the Department of Law advised that "[t]his
one-year period would primarily be for the purpose of concluding
matters pending before the Alaska Public Utilities Commission
rather than the commencement of new regulatory activity.” 1993
Inf. Op. Att"y Gen. (Mar. 31; 663-93-0354).

4 The Alaska Supreme Court has said the goal of statutory
interpretation is to give effect to the intent of the legislature,
with due regard for the meaning the statutory language conveys to
others. Tesoro Alaska Petroleum Co. v. Kenai Pipe Line Co., 746
P.2d 896, 905 (Alaska 1987). Statutory construction begins with
an analysis of the language of a statute construed in view of its
purpose. Peninsula Marketing Ass"n v. State, 817 P.2d 917, 920
(Alaska 1991). However, the court does not adhere strictly to the
"plain meaning”™ rule In interpretation of statutes. Lagos v. City
and Borough of Sitka, 823 P.2d 641, 643 (Alaska 1991). Even where
the statutory Jlanguage considered alone seems to leave room
reasonably for only one meaning, the court may consult legislative
history and the rules of statutory construction, realizing that
sometimes language that seems clear in the abstract takes on a
different meaning when viewed iIn context. Homer Elec. Ass"n v.
Towsley, 841 P.2d 1042, 1044 (Alaska 1992).
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commissions, and establishing a procedure for zero-base periodic
review and evaluation of their programs and activities.”  See
Attachment 1. Section 2 of this bill proposed to amend Title 44
of the Alaska Statutes by adding a new chapter (AS 44.66), which
would have terminated 84 state boards and commissions, including
the Alaska Public Utilities Commission. The proposed AS
44.66.010(e) said:

Upon termination, each agency, board or
commission shall continue in existence until July 1
of the next succeeding year for the purpose of
concluding its affairs. Termination or dissolution
shall not reduce or otherwise limit the powers of
the agency, board or commission. One year after
termination or dissolution each agency, board or
commission shall cease all activities.

Committee substitutes for HB 1 modified the original
bill in several ways. Most significant to the question addressed
here 1s the reorganization which Ffirst appeared in the House State
Affairs Committee substitute bill. (CSHB 1 (State Affairs); see
Attachment 2). This amendment divided the sunset legislation
between two different titles of the Alaska Statutes. Section 2 of
the committee substitute proposed to amend Title 8 by adding a new
chapter (AS 08.03), which would terminate 22 state boards involved
in regulation of professions and occupational licensing. This
proposal contained AS 08.03.010(c), which read:

Upon termination, each board listed in (a) and
(b) of this section shall continue in existence
until June 30 of the next succeeding year for the
purpose of concluding its affairs. During this
period, termination does not reduce or otherwise
limit the powers or authority of each board. One
year after the date of termination, a board not
continued shall cease all activities. (emphasis
added.)

CSHB1 (State Affairs) also proposed, in Section 3, to
amend Title 44 by adding a new chapter (AS 44.66). The proposed
AS 44.66.010(a) would terminate an additional five boards and
commissions. Among these was the Alaska Public Utilities
Commission, scheduled for termination on June 30, 1980. The
language of AS 44.66.010(b) in the committee substitute was
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identical to the statute as it appears today;® it did not contain
the two sentences underlined above in AS 08.03.010(c).

On March 29, 1977, Representative Gruening, the prime
sponsor of the original bill and author of the committee
substitute, testified before the House State Affairs Committee
regarding the proposed committee substitute for HB 1.° Gruening
described how the committee substitute was intended to work. In
his discussion, Gruening used the Alaska Transportation Commission
as an example of an affected agency. The Transportation
Commission, like the Public Utilities Commission, was on the
sunset list in Title 44, not in Title 8. Gruening said, in
pertinent part:

Under that, July 1, 1979, the agency would be
terminated. But there is written into the bill a
grace period, so that if, if the, the agency has a
year to wrap up its affairs, do whatever it wants
to to carry out the remaining time i1t has, and that

IS exactly one year.

Tape of the House State Affairs Committee hearing on CS for HB 1,
March 29, 1977 (emphasis and punctuation added).

The amended sunset bill, including the division of the
sunset provisions into two different titles of the Alaska
Statutes, was passed by the House on April 29, 1977. Two Senate
committees then considered the bill, further amending It iIn ways
not relevant here, and the Senate passed it on May 26, 1977. The
House concurred in the Senate amendment on May 27, 1977. The
Goverpor signed the bill into law on June 18, 1977. Ch. 149, SLA
1977.

> See note 2, above.

6 The Alaska Supreme Court has recognized that ''[s]tatements
made by a bill"s sponsor during legislative deliberations are
relevant evidence when the court 1is trying to determine
legislative intent.” Beck v. State Dept. of Transp. and Public
Facilities, 837 P.2d 105, 117 (Alaska 1992) (citing Madison V.
Alaska Dept. of Fish and Game, 696 P.2d 168, 176 (Alaska 1985)).

! In 1979 the legislature reorganized AS 08.03. It repealed AS
08.03.010(c), (d), and (e), re-enacted AS 08.03.010(c), and
amended AS 08.03 by adding a new section, AS 08.03.020. Ch. 74,
SLA 1979. The new section was identical to the repealed AS
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We believe the legislative history reveals that the
legislature did not intend to limit the powers and authority of
the boards and commissions terminated under AS 44.66.010(a) during
the wind-down year. As noted above, the common meaning of the
words "expire” and "‘termination’™ is to come to an end. But it 1is
obvious from the entire section as contained in both the original
and subsequent versions that the legislature did not intend these
words to have the meaning of a final ending. The drafters of the
original bill did not think 1t was iInconsistent for an agency to
"expire,” and at the same time, to '‘continue iIn existence for a
year.” The drafters also did not think It was inconsistent for an
agency to continue for a year "for the purpose of concluding its
affairs,” and at the same time to have no reduction or limitation
of powers for the one year of continued existence.

Reading these provisions together in an effort to give
meaning to all of them, one must conclude that "expiration™ under
the Sunset Law triggers a period of special scrutiny by the
legislature, and that an agency must prepare to phase out its
operations, but that its authority to carry out 1its assigned
functions during the sunset year continues undiminished. A board,
commission, or agency that "expires"™ under the Sunset Law would
cease Its activities only at the end of an additional year. The
sponsor of the bill described the one year of continued existence
as a '‘grace period.”

The committee substitute that divided the sunset pro-
visions between Titles 8 and 44 of the Alaska Statutes clearly
continued the '‘grace period"™ concept described above in the Title

08.03.010(c), (d), and (e). In 1980 the legislature amended AS
08.03.020(c) by adding the language "unless the board is continued
or reestablished for a longer period under AS 08.03.010." See,
e.g., sec. 2, ch. 36, SLA 1980. Otherwise, the legislature has
not amended AS 08.03.020 since 1980. The legislature has,
however, amended the re-enacted AS 08.03.010(c) continuously since
1980 as it reauthorized the various professional boards.
Similarly, the Ilegislature has amended AS 44.66.010(a) on an
almost yearly basis since 1978 as i1t either reauthorized various
boards and commissions or created new boards and commissions that
became subject to sunset review. AS 44.66.010(b) and (c) have not
been amended.
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8 portion of the sunset provisions. AS 08.03.020(a).% However,
the last two sentences of AS 08.03.020(a) were left out of the
sunset provisions in Title 44, which applies to the Public
Utilities Commission. AS 44.66.010(b).° 1In our extensive review
of the available legislative history, we found nothing to explain
the difference, or to indicate that a distinction was
intentionally made. Representative Gruening®"s explanation of the
intended "‘grace period”™ during which the Transportation Commission
could "do whatever it wants™ makes clear that the sponsor of the
bill did not contemplate any different treatment of the agencies
included In the Title 44 sunset provisions.

B. Interpretation since enactment

In 1979, after the legislature failed to extend the
Alcoholic Beverage Control Board, the Deputy Commissioner of the
Department of Revenue wrote to the Department of Law asking about
the effect of that action on the Board®"s activities during the
sunset year. Like the Public Utilities Commission, the Alcoholic
Beverage Control Board is an agency falling under the Title 44
sunset provisions. The Department of Law advised the Board that
"there was no iIntention to strip the regulatory boards terminated
under AS 44.66. of their powers during the year in which they are
closing out.”™ 1979 Inf. Op. Att"y Gen. (Nov. 9; J-66-103-80).
See Attachment 3.

In the seventeen years since the Sunset Law was adopted,
at least fTive different Title 44 boards and commissions, on seven
different occasions, have expired under AS 44.66.010(a) and
functioned during the succeeding year under subsection (b).

The Alaska Transportation Commission expired on June 30,
1979, functioned during the succeeding year, and was continued by
the legislature in 1980. Sec. 1, ch. 115, SLA 1980. (This agency
was eventually terminated by an 1initiative. 1983 Initiative
Proposal No. 2, sec. 6.)

The Alcoholic Beverage Control Board also expired on

8 Except  for internal cross-references reflecting the
subsequent reorganization, this statute is identical to the CSHB 1
(State Affairs) version quoted at p. 3.

9 See note 2, above.
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June 30, 1979, functioned during the succeeding year, and was
continued by the legislature in 1980. Sec. 11, ch. 131, SLA 1980.

The State Board of Parole has expired twice, June 30,

1980, and June 30, 1982, functioned during the succeeding years,

and was continued by the [legislature 1iIn 1981 and 1983,

respectively. Sec. 1, ch. 32, SLA 1981; Sec. 1, ch. 20, SLA 1983.

This year, the legislature again failed to extend this Board, so
it will once again expire on June 30, 1994.

The Alaska Code Revision Commission expired June 30,
1985, functioned during the succeeding year, and was continued by
the legislature iIn 1986. Sec. 1, ch. 121, SLA 1986. This
commission expired again on June 30, 1993, and was not extended by
the legislature in the session just completed.

The Alaska Women®"s Commission has a more convoluted

legislative history. It expired on June 30, 1987, Tfunctioned
during the succeeding year, but was not continued by the
legislature in 1988. On June 23, 1988, Governor Cowper signed

Administrative Order No. 110 establishing the Interim Women®s
Commission in the Office of the Governor. The order took effect
July 1, 1988, so that there would be no time gap between the
discontinued Alaska Women®s Commission and the Interim Women®s
Commission. Under the order, the Interim Women"s Commission was
to remain iIn existence until the adjournment of the next
legislative session. In 1989, the legislature extended the
duration of the Interim Women"s Commission to June 30, 1989, and
reestablished the Alaska Women®s Commission, effective July 1,
1989, as a continuation of the Interim Women®s Commission. In
1993, the Governor, by Executive Order No. 84, merged the Women-®s
Commission with the Alaska Commission on Children and Youth to
create a new Alaska Human Relations Commission In the Governor-s
Office.

The Alaska Supreme Court has recognized that, in
statutory interpretation, some weight should be given to an

administrative interpretation, "and especially so if it 1is
longstanding.”™ Nat®"l Bank of Alaska v. State, Dept. of Revenue,
642 P.2d 811, 815, n.5 (Alaska 1982). In Matanuska-Susitha

Borough v. Hammond, 726 P.2d 166, 178 (Alaska 1986), the court
also recognized that the Ilegislature may be assumed to have
acquiesced in a longstanding agency interpretation. With regard
to this issue, the legislature has done nothing in fifteen years
to express disagreement with the Department of Law®"s 1979
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interpretation that the powers of an agency that expires under
Title 44 are not curtailed during the wind-down year. It appears
that the legislature has acquiesced in, and even come to rely on,
the Department of Law"s advice that an agency®s powers are not
curtailed during a sunset year.

C. Budget and powers

Finally, we think that the authorization of the Tull
budget of the Public Utilities Commission in the FY 95 budget
passed by the legislature and signed by the Governor on June 15,
1994 is evidence that the legislature did not intend to reduce or
otherwise limit the authority of the commission between July 1,
1994, and June 30, 1995. Spending authority at the full amount
requested by the commission would appear unnecessary 1If the
commission®s only function during the year is to dismantle itself.

We think the spending authority was intended to support
functioning In accord with the commission®s statutory powers and
authority, AS 42.05 and AS 42.06, which were not repealed by the
legislature.

CONCLUSION

We conclude the impact of AS 44.66.010(a)(4) on the
Alaska Public Utilities Commission is to impose an additional duty
to prepare for closing, but not to eliminate the commission®s
power to conduct its regulatory functions. The Commission should
comply with the sunset law by preparing for the exigency that it
may be required to cease all activities, lay off all staff and
close its doors at the end of the next fiscal year. We suggest
the commission should examine the time demands and completion
dates of 1i1ts current workload, determine what additional
investigations can be accomplished by the end of the sunset year,
develop a plan to conclude as many matters as possible before the
end of the year, and publicize plans to wind down and phase out by
June 30, 1995. We emphasize that how to do this is within the
commission®s discretion since the statutes offer little guidance.

JDL/VAR/rmg
Attachments: 3

cc: Don Schroéer, Chairman, Alaska Public Utilities Commission
Bob Lohr, Exec. Dir., Alaska Public Utilities Commission
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Kristie Leaf, Director
Boards and Commissions

Lynn Bartlett, Office of the Governor®s Chief of Staff



