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You have asked a number of questions about the decision of the Alaska
Supreme Court in State v. Alaska Civil Liberties Union (ACLU), No. 5108, 1999
WL 219443 (Alaska April 16, 1999). In that decision the Court upheld most of the
campaign finance law reforms adopted in 1996. However, the Court did invalidate as
unconstitutional two provisions:  the bans on nonelection year contributions in
AS 15.13.074(c)(1) and on contributions to legislative candidates during the legislative
session in AS 15.13.074(c)(2). You have several questions about how the Court’s decision
affects other sections of the law that the Court did not address.

Summary: Our opinion is that the deadline for making contributions in
AS 15.13.074(c) is 45 days after the date of the election; candidates for the legislature may
raise funds during the legislative session unless barred by the legislative ethics law in
AS 24.60.130; and candidates for statewide office may not solicit or accept contributions in
Juneau during the legislative session under AS 15.13.072(g). Your questions and our
analysis follow.

1. What effect does invalidating the ban on nonelection year
contributions in AS 15.13.074(c)(1) have on AS 15.13.074(c)(4)
and (5), which address post-election contributions and
contributions to statewide candidates in Juneau during the
legislative session?

The answer depends on whether the provision is
compatible with the delayed repeal and reenactment of
AS 15.13.074(c).

When the legislature adopted the 1996 campaign finance reforms, it set
time limits on fund raising. Alaska Statute 15.13.074(c), as it was enacted in 1996,
prohibited persons or groups from making contributions except during an allowed period,
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generally, from January 1 of the year of the election to 45 days following the election.
The legislature also adopted a contingent provision that would take effect only if the
Court found “the dates before which campaign contributions may not be accepted”
unconstitutional. Sec. 12, ch. 48, SLA 1996 (contingent provision); sec. 33(b), ch. 48,
SLA 1996 (setting out contingency that causes contingent provision in section 12 to
become effective). This contingent provision (“section 12”) would allow campaign
contributions to be made earlier -- 18 months before the election.

In State v. ACLU, the Court did find “the dates before which campaign
contributions may not be accepted” unconstitutional. The Court held that prohibiting
contributions in nonelection years significantly interfered with the constitutional right of
association because the time period for contributions was relatively short without
appearing to address the State’s interests of preventing corruption or its appearance. 1999
WL 219443, at *28, slip op. at 78-79. The Court expressly invalidated
AS 15.13.074(c)(1), (2), and (3) and noted that its action caused the contingency in
section 12 to take effect. 1999 WL 219443, at *28 & n. 192, slip op. at 79 & n. 192.

However, in 1998 (after the ACLU filed its lawsuit but before the Court’s
decision), the legislature amended AS 15.13.074. Sec. 5, ch. 74, SLA 1998. First, it
amended AS 15.13.074(c)(4) to expand the period for contributions from 45 days to 60
days following the election or to December 31, whichever came first. Second, it added
AS 15.13.074(c)(5) to prohibit contributions to statewide candidates in Juneau during the
legislative session. Sec. 5, ch. 74, SLA 1998. When adopting the amendments, the
legislature apparently overlooked the contingent provision; the legislature did not amend
section 12 of the 1996 reforms to conform to the changes it made to AS 15.13.074.

Section 12 purports to repeal all of AS 15.13.074(c).! Because section 12
was not amended to increase the time for post-election contributions or to ban

The complete text of section 12 follows:

*Sec. 12. AS 15.13.074(c) is repealed and reenacted to read:
(c) A person or group may not make a contribution
1) to a candidate or an individual who files with the commission the
document necessary to permit that individual to incur certain
election-related expenses as authorized by AS 15.13.100 when the
(....continued)
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contributing in Juneau during the legislative session, applying section 12 literally would
repeal the 1998 amendments and reinstate parts of the earlier version of AS 15.13.074(c).
The result would be to return the post-election deadline to 45 days and to extinguish the
restrictions on contributing in Juneau.

However, a rule of statutory construction allows intervening amendments to
survive repeal when a delayed enactment takes effect. The rule appears in the principal
treatise on statutory construction, Norman J. Singer, Sutherland Statutory Construction
8§ 23.29 (5th ed. 1993):

The reenactment of a statute is a continuation of the law as it existed
prior to the reenactment as far as the original provisions are repeated
without change in the reenactment. Consequently, an intermediate
statute which has been superimposed upon the original enactment as
a modification of its provisions is likewise not repealed by the
reenactment of the original statute, but is construed to be in force to

office is to be filled at a general election before the date that is 18
months before the general election;

2 to a candidate or an individual who files with the commission the
document necessary to permit that individual to incur certain
election-related expenses as authorized by AS 15.13.100 for an
office that is to be filled at a special election or municipal election
before the date that is 18 months before the date of the regular
municipal election or that is before the date of the proclamation of
the special election at which the candidate or individual seeks
election to public office; or

3) to any candidate later than the 45th day
(A)  after the date of a primary election if the candidate

Q) has been nominated at the primary election or is
running as a write-in candidate; and
(i) is not opposed at the general election;
(B)  after the date of a primary election if the candidate was not
nominated at the primary election; or
(C) after the date of the general election, or after the date of a
municipal or municipal runoff election.
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modify the reenacted statute as it modified the original enactment.
However, this immunity from repeal is extended only to those
provisions of intermediate acts which are consistent with the
reenactment; any provisions in the intermediate act which are
inconsistent with the reenactment are repealed.

This rule is applied in Alaska. It was applied in Alaska before statehood,
U.S. Smelting Refining & Mining Co. v. Lowe, 11 Alaska 429, 74 F. Supp. 917, 921, 922
(D. Alaska Terr. 1947),% and the Legislative Affairs Agency has incorporated the rule into
the state’s legislative drafting manual:

If a statutory amendment is to be delayed, the following question
may arise: Do intervening amendments to the same AS section
survive once the delayed amendment takes effect. The general rule
is that intervening amendments will survive unless incompatible
with the delayed amendment. See U.S. Smelting, Refining & Mining
Co. v. Lowe, 12 Alaska 423 (9th Cir. 1949) and the discussion in the
same case at 11 Alaska 429 (D. Alaska 1947). If intervening
amendments are to be allowed, it is best to draft the delayed
amendment as an amendment rather than a repeal and reenactment.
If intervening amendments are to be wiped out once the delayed
amendment takes effect, it is best to draft the delayed amendment as
a repeal and reenactment and include an intent section stating that
intervening amendments are not to be carried forward once the
repeal and reenactment takes effect.

Legislative Affairs Agency, Manual of Legislative Drafting 21 (1999).

2 U.S. Smelting Refining & Mining Co. v. Lowe, 11 Alaska 429, 74 F. Supp. 917, 921, 922
(D. Alaska Terr. 1947), aff’d Lowe v. United States Smelting Refining & Mining, 175 F.2d 486,
489 (9th Cir.1949) (“Enough to say that repeals by implication are regarded with disfavor; but
where the latest legislative word on a subject is so incompatible with a previous enactment that
the two can not exist together the courts have not hesitated to hold the earlier enactment repealed
insofar as it is in conflict with the later”), and vacated on other grounds, 338 U.S. 954, 70 S.Ct.
493 (1950).
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The preferred practice is for the legislature to state when it enacts
legislation with a delayed effective date whether it intends intervening amendments to
survive the reenactment. According to the manual, delayed legislation that does not
extinguish intervening amendments should be in the form of an amendment. On the
other hand, delayed legislation that repeals intervening amendments should be in the
form of a repeal and reenactment with a statement of intent that intervening amendments
are not carried forward. In adopting section 12 in 1996, the legislature did not follow this
practice. It used the form of the delayed repeal and reenactment but did not state any
intention about the survival of intervening amendments. Because the legislature did not
declare its intention, we apply the rule of construction, which carries intervening
amendments forward unless they are incompatible with the delayed enactment, and
because the intervening amendments are incompatible, conclude that the amendments do
not carry forward.

a. Because post-election fund-raising deadlines of 60 days and
45 days following the election are in direct conflict, the longer deadline in
the intervening amendment is not carried forward and does not survive
reenactment.

The 1996 campaign finance law reforms established a deadline for post-
election fund raising of 45 days following an election. AS 15.13.074(c)(4); sec. 11,
ch. 48, SLA 1996. This 45-day deadline also appears in the contingent provision, section
12. AS 15.13.074(c)(3); sec. 12, ch. 48, SLA 1996. In 1998 the legislature amended
AS 15.13.074(c)(4), expanding the deadline to 60 days following the election or
December 31, whichever came first. Sec. 5, ch. 74, SLA 1998. The deadlines in the
intervening amendment and the reenacted AS 15.13.074(c) are in direct conflict and
cannot be reconciled. Because the intervening amendment is inconsistent with the
reenactment of AS 15.13.074(c), under the rule of construction, the 1998 amendment to
AS 15.13.074(c)(4) may not carry forward and is repealed. Thus, the post-election
deadline for contributing returns to 45 days following the election.’

3 During the 1999 legislative session following the issuance of ACLU v. State, the

legislature considered a bill that would have expanded the post-election deadline for making
contributions to the earlier of 60 days following the election or December 31 of the year of the
election. House Bill 225, 81, 21st Legislature, First Session (1999). The bill was not enacted
during the first session. 1999 House Journal 1635, 1672 (5/18-19/99) (unfinished business).
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b. Because prohibiting contributions to candidates for
statewide office in Juneau during the legislative session is incompatible
with section 12, it does not survive reenactment.

In 1998 the legislature added a new provision, AS 15.13.074(c)(5), which
prohibits contributions in Juneau to statewide candidates during a legislative session,
thereby expanding the circumstances in AS 15.13.074(c) in which “a person or group
may not make a contribution.” Sec. 5, ch. 74, SLA 1998. Whether banning some
contributing in Juneau is compatible with the delayed enactment of section 12 provides a
more difficult question than the expanded post-election deadline in AS 15.13.074(c)(4),
discussed in the previous section.

Other legislative session contribution limits preceded the Juneau ban in
AS 15.13.074(c)(5). Alaska Statute 15.13.074(c)(2) banned contributions during the
session to all candidates for legislative office. In addition, during the legislative session,
legislators and legislative staff may not raise campaign funds regardless of the political
office they are seeking under AS 24.60.031. This prohibition in the legislative ethics law
handicaps those legislators seeking elective office against an opponent not subject to the
prohibition. By adopting the Juneau ban in AS 15.13.074(c)(5), the legislature narrowed
the opportunities for candidates not otherwise restricted by the legislative ethics law to
raise campaign funds during the legislative session. It thereby helped level the playing
field for legislators and legislative staff running for statewide office.

Applying the rule of construction, we must examine the compatibility of the
Juneau ban in AS 15.13.074(c)(5) with section 12. Section 12 was intended to expand
the time period for preelection contributions if the Alaska Supreme Court found the time
period in AS 15.13.074(c)(1) too restrictive. The legislature stated, “if a court order is
entered and becomes final declaring that the dates set out in AS 15.13.074(c), as enacted
by sec. 11 of this Act, as the dates before which campaign contributions may not be
accepted, are unconstitutional,” then section 12 takes effect. Sec. 33(b), ch. 48, SLA

4 In addition, all candidates for legislative office at the time the Juneau ban in

AS 15.13.074(c)(5) was adopted were prohibited from soliciting or accepting contributions
during the legislative session under AS 15.13.072(d).
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1996. The legislature obviously intended section 12 to fill the void created if a court
invalidated the short preelection contributions period and to cure any constitutional
deficiency by expanding the time for contributing. On the other hand, the Juneau ban
narrows, rather than expands, opportunities for fund raising. Retaining the Juneau ban in
AS 15.13.074(c)(5) also seems inconsistent with the repeal of AS 15.13.074(c)(2). The
legislative session ban in AS 15.13.074(c)(2) banned contributions to all candidates for
the legislature during the legislative session. The Court found the legislative session ban
unconstitutional in State v. ACLU, 1999 WL 219443, at *28-29, slip op. at 81-83, due to
its impact on the right of association through making contributions to nonincumbent
candidates. The legislative session ban was then repealed through the repeal and
reenactment of AS 15.13.074(c) in section 12 when the Court found the date
contributions could begin unconstitutional. Sec. 33(b), ch. 48, SLA 1996. Because the
legislature intended the repeal of the legislative session ban in AS 15.13.074(c)(2) when
AS 15.13.074(c) was repealed and reenacted, it probably would not intend to carry
forward even a partial legislative session ban. Thus, we conclude that carrying forward
the Juneau legislative session ban is inconsistent with section 12. Moreover, we have
reservations about the constitutionality of AS 15.13.074(c)(5) after State v. ACLU.’
Because carrying forward AS 15.13.074(c)(5) is inconsistent and incompatible with the
goals of expanding opportunities for fund raising and responding to a Court’s decision
that the time period was unconstitutionally restrictive, it does not meet the test of the rule

> The constitutionality of the Juneau ban in AS 15.13.074(c)(5) after State v. ACLU
provides a close question. The Court did not address AS 15.13.074(c)(5) in the decision, but a
rule prohibiting contributing in Juneau during the legislative session (AS 15.13.074(c)(5))
resembles a rule prohibiting contributions to legislative candidates during the session
(AS 15.13.074(c)(2)), which the Court found unconstitutional. Like the legislative session ban in
AS 15.13.074(c)(2), the Juneau ban in AS 15.13.074(c)(5) limits the opportunities for expressing
support for candidates and thereby encroaches on the right of association of contributors. The
key is whether the Juneau ban succeeds in combatting corruption and its appearance where the
legislative session ban in AS 15.13.074(c)(2) did not. Because the prohibition in
AS 15.13.074(c)(5) is much narrower -- it only applies to candidates for statewide office and in
the capital city -- it can be distinguished from the legislative session ban found unconstitutional.
Thus, while State v. ACLU raises a question about the constitutionality of AS 15.13.074(c)(5), it
does not compel the answer. See Court’s discussion of the legislative session ban, 1999
WL 219443, at *28-29, slip op. at 81-83.
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of construction. We therefore conclude that the ban on contributions to candidates for
statewide office in the capital city during the legislative session should not carry forward.

2. What effect does invalidating the ban on contributing during the
legislative session in AS 15.13.074(c)(2) have on AS 15.13.072(d),
which prohibits candidates from soliciting or accepting
contributions while the legislature is in session?

The effect is to invalidate AS 15.13.072(d). Making a
contribution is not a meaningful expression of association if the
candidate may not accept the contribution.

Alaska’s campaign finance laws set contribution limits in two ways: they
impose limits on the makers of contributions in AS 15.13.074 and they limit the
candidates’ ability to solicit and accept contributions in AS 15.13.072. In State v. ACLU,
the Court found certain limits unconstitutional but in doing so addressed only the limits in
AS 15.13.074 on persons or groups making the contribution. It did not address the
closely related limits on the candidates in AS 15.13.072. This omission is not surprising
because the Court’s focus was the constitutional rights of the contributors. Nevertheless,
the omission is confusing and raises the question whether requiring a candidate to refuse
a contribution infringes on the contributors’ constitutional right to associate with the
candidate by making a contribution. The Court found that prohibiting contributions to
candidates during the legislative session interfered with a contributor’s right of
association with nonincumbent candidates without promoting the government’s interest
In preventing corruption or its appearance. The contribution and act of association,
however, would be pointless if the candidate could not accept the contribution. Based on
the Court’s decision in State v. ACLU, we believe the Court would conclude that
prohibiting the solicitation and acceptance of contributions interferes with the
constitutional right of association without promoting a governmental interest. Although
the Court did not expressly invalidate the prohibition in AS 15.13.072(d), we believe it
would find the prohibition on legislative candidates’ soliciting or accepting contributions
during the legislative session to be unconstitutional and unenforceable.

Please note that this opinion and the Court’s decision in State v. ACLU
should not affect the validity of the ban on fund raising during the legislative session in
the legislative ethics law, AS 24.60.130. That section applies only to legislators and
legislative staff. It was not at issue in State v. ACLU and remains effective. See opinion
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of the legislative counsel, Mem. from T. Cramer, Legislative Counsel, to Select Comm.
Legislative Ethics (4/23/99).

3. Does State v. ACLU invalidate AS 15.13.072(g), which prohibits
candidates for statewide office from soliciting or accepting
contributions in the capital city while the legislature is in
session?

No. AS 15.13.072(g) remains valid.

Earlier in this memorandum we determined that State v. ACLU and the
consequent repeal of AS 15.13.074(c) by section 12 repealed the prohibition in
AS 15.13.074(c)(5) against contributions to candidates for statewide office in Juneau
during the legislative session. Your question is whether the parallel prohibition in
AS 15.13.072(g) against candidates soliciting or accepting such contributions is now also
invalid.

Our earlier determination that AS 15.13.074(c)(5) had been repealed
followed the application of the rule of construction for delayed enactments. The 1996
legislation, however, did not contain a section comparable to section 12 that would repeal
parts of AS 15.13.072, which limits candidates’ solicitation or acceptance of
contributions. The rule of construction for intervening amendments therefore does not
apply. Moreover, we cannot say that prohibiting contributions in Juneau during the
legislative session is unconstitutional.  Although we have reservations about the
constitutionality of legislative session limits on contributions to nonlegislative candidates
following State v. ACLU, we believe the limits in AS 15.13.072(g) are distinguishable
from the limits that the Court found unconstitutional. See discussion in note 5. While we
have doubts about the constitutionality of AS 15.13.072(g), we cannot conclude that it is
unconstitutional. Despite these doubts, because the rule of construction does not apply to
make AS 15.13.072(g) ineffective, the limits in AS 15.13.072(g) on soliciting or
accepting such contributions in the capital city remain valid.

I hope this discussion is helpful. If the foregoing discussion failed to
answer your questions, please do not hesitate to contact me for clarification.

JHD:jv



