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Finally, by encroaching into the executive branch function of drafting regulations, the
superior court has so far departed from the accepted and usual course of judicial
proceedings as to call for the appellate court’s power of supervision and review. See
Alaska R. App. P. 402(b)(3).

Upon review, the Court should reverse the superior court’s order because it
encroaches upon the powers of the executive branch. Alternatively, the Court should find
that the adopted regulations are constitutionally sound.

IV. Argument
A.  The Superior Court Order Violates the Separation of Powers Doctrine

In its October 30 order, the superior court ordered the state to modify the
regulations that the commissioner of administration adopted on October 13. Appendix 3;
Appendix 5 at 1, 3. Stating that it was “ordering only a partial revision of these
regulations,” the court directed the state to make specific changes to the regulations’
language: “At a minimum, this court orders the State to revise the draft regulations as
follows: ....” Id. at 1. The court then listed the changes it ordered the state to make:

1 delete the “exclusivity requirement in 2 AAC 38.010(b)(2)”;

2 reduce to six months the 12-month provisions in 2 AAC
38.010(b)(2), (3), and (7) for establishing that relationships are long-term; and

3. reinsert in 2 AAC 38.010(c) a subsection (9) that appeared in
previous draft regulations, “allowing same-sex domestic partners who are ‘jointly
responsible for a child through adoption or guardianship’ to rely on this status as one of
the required criteria,” and revise the language of that regulation to make benefits

“available to domestic partners who satisfy 2 AAC 38.010(b) and the reinserted
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in its briefing to this Court,” it did not argue, and the Court did not hold, that same-sex
partners must be given the same “default” status as spouses if an employee neglected (or
chose not) to designate anyone to receive a specific benefit that the employee could
provide to the same-sex partner. The Court specifically stated that, “[a]s the issue is
framed in this case, we need not reach any separate question of the independent right to
benefits of a same-sex domestic partner of a public employee.”’

While the adopted regulations do not provide for a same-sex partner to be
the “default” recipient of any benefit, they provide the employee or retiree the
opportunity to choose whether to confer the available employment-related health,
insurance, or retirement benefits on his or her partner.’’ They therefore implement this
Court’s opinion by giving employees and retirees the ability to provide valuable health
and survivor benefits to their same-sex partners. Requiring an employee or retiree to file
the designation of beneficiary form does not offend the Alaska Constitution.

IV. Statement of Relief Sought
For the reasons discussed, the state requests that the Court overturn the

superior court’s order of October 30, and permit the state’s regulations to become

effective without revision.

¥ ACLUv. State, 122 P.3d at 784 n.4.
29 Id. at 783 n.2.
' 2 AAC 38.100.
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